Bismarck

HUMAN RESOURCES DEPARTMENT

DATE: November 28, 2016
for
FROM: Robert McConnell, Director of Human Resources
ITEM: Request to pay Exempt Public Safety Officers for mutual aid reimbursed
hours.
REQUEST

Consider approval for Exempt Public Safety Officers to be paid straight time in 2017 for mutual aid
reimbursed hours worked beyond the normal workweek at the request of the Morton County Unified
Command pertaining to the DAPL protests.

Please place this item on the December 13, 2016 City Commission meeting.

BACKGROUND INFORMATION

The City of Bismarck Public Safety departments have exempt officers working significant hours
above their normal schedule at the request of the Morton County Unified Command in support of
Governor Dalrymple’s Emergency Declaration pertaining to the Dakota Access Pipeline protests
effective August 19, 2016. Where non-exempt officers are being paid overtime for their work, these
exempt officers who are performing critical leadership roles have not been compensated above
their normal salaried amount. The Human Resource department is requesting approval to pay these
exempt officers straight time in 2017 for the hours worked above their normal schedule and limited
to the hours reimbursed by State mutual aid funding administered by Morton County. Only the State
reimbursed hours in excess of their regular time will be paid to the officers with no resulting impact
on the City of Bismarck’s 2017 budget authorization. '

RECOMMENDED CITY COMMISSION ACTION

The Human Resource department recommends approval for Exempt Public Safety Officers to be
paid straight time in 2017 limited to the State mutual aid reimbursed amount for the hours worked
beyond the normal workweek at the request of Morton County Unified Command pertaining to the
DAPL protests.

STAFF CONTACT INFORMATION

Robert McConnell, Director Human Resources, 701-355-1332, rmcconnell@bismarcknd.gov




AUTHENTICATED
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INFORMATION

GPO

Wage and Hour Division, Labor

improper deductions. Employees in dif-
ferent job classifications or who work
for different managers do not lose their
status as exempt employees. Thus, for
example, if a manager at a company fa-
cility routinely docks the pay of engi-
neers at that facility for partial-day
personal absences, then all engineers at
that facility whose pay could have been
improperly docked by the manager
would lose the exemption; engineers at
other facilities or working for other
managers, however, would remain ex-
empt.

(¢) Improper deductions that are ei-
ther isolated or inadvertent will not re-
sult in loss of the exemption for any
employees subject to such improper de-
ductions, if the employer reimburses
the employees for such improper de-
ductions.

(d) If an employer has a clearly com-
municated policy that prohibits the
improper pay deductions specified in
§541.602(a) and includes a complaint
mechanism, reimburses employees for
any improper deductions and makes a
good faith commitment to comply in
the future, such employer will not lose
the exemption for any employees un-
less the employer willfully violates the
policy by continuing to make improper
deductions after receiving employee
complaints. If an employer fails to re-
imburse employees for any improper
deductions or continues to make im-
proper deductions after receiving em-
ployee complaints, the exemption is
lost during the time period in which
the improper deductions were made for
employees in the same job classifica-
tion working for the same managers re-
sponsible for the actual improper de-
ductions. The hest evidence of a clearly
communicated policy is a written pol-
icy that was distributed to employees
prior to the improper pay deductions
by. for example, providing a copy of the
policy to employees at the time of hire,
publishing the policy in an employee
handbook or publishing the policy on
the employer’s Intranet.

(e) This section shall not be con-
strued in an unduly technical manner
so as to defeat the exemption.

§541.604

§541.604 Minimum guarantee plus ex-
tras.

(a) An employer may provide an ex-
empt employee with additional com-
pensation without losing the exemp-
tion or violating the salary basis re-
quirement, if the employment arrange-
ment also includes a guarantee of at
least the minimum weekly-required
amount paid on a salary basis. Thus,
for example, an exempt employee guar-
anteed at least $455 each week paid on
a salary basis may also receive addi-
tional compensation of a one percent
commission on sales. An exempt em-
ployee also may receive a percentage of
the sales or profits of the employer if
the employment arrangement also in-
cludes a guarantee of at least $455 each
week paid on a salary basis. Similarly,
the exemption is not lost if an exempt
employee who is guaranteed at least
$455 each week paid on a salary basis
also receives additional compensation
based on hours worked for work beyond
the normal workweek. Such additional
compensation may be paid on any basis
(e.g., flat sum, bonus payment,
straight-time hourly amount, time and
one-half or any other basis), and may
include paid time off.

(b) An exempt employee’s earnings
may be computed on an hourly, a daily
or a shift basis, without losing the ex-
emption or violating the salary basis
requirement, if the employment ar-
rangement also includes a guarantee of
at least the minimum weekly required
amount paid on a salary basis regard-
less of the number of hours, days or
shifts worked, and a reasonable rela-
tionship exists between the guaranteed
amount and the amount actually
earned. The reasonable relationship
test will be met if the weekly guar-
antee is roughly equivalent to the em-
ployee’s usual earnings at the assigned
hourly. daily or shift rate for the em-
ployee’s normal scheduled workweek.
Thus, for example, an exempt employee
guaranteed compensation of at least
$500 for any week in which the em-
ployee performs any work, and who
normally works four or five shifts each
week, may be paid $150 per shift with-
out violating the salary basis require-
ment. The reasonable relationship re-
quirement applies only if the employ-
ee’s pay is computed on an hourly,
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§541.605

daily or shift basis. It does not apply,
for example, to an exempt store man-
ager paid a guaranteed salary of $650
per week who also receives a commis-
sion of one-half percent of all sales in
the store or five percent of the store’s
profits, which in some weeks may total
as much as, or even more than, the
guaranteed salary.

§541.605 Fee basis.

(a) Administrative and professional
employees may be paid on a fee basis,
rather than on a salary basis. An em-
ployee will be considered to be paid on
a ‘“‘fee basis” within the meaning of
these regulations if the employee is
paid an agreed sum for a single job re-
gardless of the time required for its
completion. These payments resemble
piecework payments with the impor-
tant distinction that generally a ‘*‘fee’”
is paid for the kind of job that is
unique rather than for a series of jobs
repeated an indefinite number of times
and for which payment on an identical
basis is made over and over again. Pay-
ments based on the number of hours or
days worked and not on the accom-
plishment of a given single task are
not considered payments on a fee basis.

(b) To determine whether the fee pay-
ment meets the minimum amount of
salary required for exemption under
these regulations, the amount paid to
the employee will be tested by deter-
mining the time worked on the job and
whether the fee payment is at a rate
that would amount to at least $455 per
week if the employee worked 40 hours.
Thus, an artist paid $250 for a picture
that took 20 hours to complete meets
the minimum salary requirement for
exemption since earnings at this rate
would yield the artist $500 if 40 hours
were worked.

§541.606 Board, lodging or other fa-
cilities.

(a) To qualify for exemption under
section 13(a)(1) of the Act, an employee
must earn the minimum salary amount
set forth in §541.600, ‘‘exclusive of
board, lodging or other facilities.”” The
phrase ‘‘exclusive of board, lodging or
other facilities’ means ‘‘free and
clear’” or independent of any claimed
credit for non-cash items of value that
an employer may provide to an em-

29 CFR Ch. V (7-1-10 Edition)

ployee. Thus, the costs incurred by an
employer to provide an employee with
board, lodging or other facilities may
not count towards the minimum salary
amount required for exemption under
this part 541. Such separate trans-
actions are not prohibited between em-
ployers and their exempt employees,
but the costs to employers associated
with such transactions may not be con-
sidered when determining if an em-
ployee has received the full required
minimum salary payment.

(b) Regulations defining what con-
stitutes ‘“board, lodging, or other fa-
cilities” are contained in 29 CFR part
531. As described in 29 CFR 531.32, the
term ‘‘other facilities” refers to items
similar to board and lodging, such as
meals furnished at company res-
taurants or cafeterias or by hospitals,
hotels, or restaurants to their employ-
ees; meals, dormitory rooms, and tui-
tion furnished by a college to its stu-
dent employees; merchandise furnished
at company stores or commissaries, in-
cluding articles of food, clothing, and
household effects; housing furnished
for dwelling purposes; and transpor-
tation furnished to employees for ordi-
nary commuting between their homes
and work.

Subpart H—Definitions and
Miscellaneous Provisions

§541.700 Primary duty.

(a) To qualify for exemption under
this part, an employee’s ‘‘primary
duty’” must be the performance of ex-
empt work. The term ‘‘primary duty”
means the principal, main, major or
most important duty that the em-
ployee performs. Determination of an
employee’s primary duty must be based
on all the facts in a particular case,
with the major emphasis on the char-
acter of the employee’s job as a whole.
Factors to consider when determining
the primary duty of an employee in-
clude, but are not limited to, the rel-
ative importance of the exempt duties
as compared with other types of duties;
the amount of time spent performing
exempt work; the employee’s relative
freedom from direct supervision; and
the relationship between the employ-
ee’s salary and the wages paid to other
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